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 Perlich, John H.

From: Rep.Gielow

Sent: Friday, March 03, 2006 11:32 AM .
To: Sen.Kapanke

Ce: Perlich, John H.; Michaelsen, Mark
Subject: AB 1021 / 07'

Sehator: {learn that you expect to receive in your committee the medical malpractice bills passed last night by the
Assembly. | am pleased to learn that you plan to act on these bills.

1'd like to ask if you could add AB 1021 to the list of bills you will act on. AB 1021, the physician apology law, is closely
related to issues of medical malpractice litigation and should be an easy vole for the committee and the Senate. | attach
my Assembly committee testimony on AB 1021 for your review.

Thank you for your consideration of this issue.

Rep. Curt Gielow

Testimony on AB 1021 — Physici.an Apology Law
Assembly Committee on Judiciary

February 234, 2005

Thank you for taking time to hear AB 1021, the Physician Apology Law.

“One conclusion that I have reached after years of work in medical management — and after chairingthe =

. Speaker’s Task Force on Medical Malpractice this session — is that when a medical outcome is not fully
successful, it should be possible for a physician or other medical professional to express sympathy to the patient
and the patient’s family without that human gesture being used against the practitioner in a future court
proceeding. Therefore I have introduced AB 1021, a proposal to create an apology law, or an “I'm sorry law™ in
Wisconsian.

The purpose of an “I"m sorry law” or “apology law” is to encourage open communication between patients and
physicians without fear of reprisal.” “I’m sorry” laws protect health care providers who express sympathy to a
patient for an unanticipated outcome from having such a statement used against the physician in a subsequent
lawsuit.

At least sixteen states have enacted an “I'm Sorry” law for health care providers, including Arizona, Colorado,
Georgia, Louisiana, Maine, Maryland, Missouri, Montana, New Hampshire, North Carolina, Ohio, Cklahoma,
Oregon, Virginia, West Virginia, and Wyoming.

This bill provides that a statement or conduct of a health care provider that expresses apology, condolence, or
sympathy to a patient or patient’s relative or representative is not admissible into evidence or subject to
discovery in any civil action or administrative hearing regarding the health care provider as evidence of lability
or as an admission against interest.

I believe AB 1021 is necessary to humanize medicine; the goal is to not hold physicians automatically culpable
when all they are doing is expressing sympathy. 1 hope you will see this legislation as I do, and will vote to
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e TO: Members Senate Comzmttse on. Agncuiﬁzre and Insurance

Senator Dan Kapaake, Chmr : } B

' ':-FROM Mark Grapemme 3}) Semer Vlce Presadent Govemment Relatmns
Cinh Jeremy Levm Gmfermnent Relatlons Specmhst o :

i '-DATE MarchS 2006

o R’E Support fomssembiygﬁ; 1071

g On behalf of nearly 1 1 9{)0 members siatewzde thank you for th;s appemzmty to provida writien o AL RO
L _-testimony supporting Assembly Bill 1071, creating stamte.s of hnntatmns in med1cal habihty R
S cases cieaimg mﬁl dev&:iopmentaﬂy dlsabied mmors o . '

The Society supports t}ns bﬂl as itisa reasonable Way to respc;nd to the Wlsconsm Suprcme C{mrt §
S '_'-:concems in Haferman v. St. Claire Healthcare Foundation, which ruled that Wisconsin statutes do not
S _contam a statute of lmntatmns for developmentaﬁy disabled, mentally illand 1mpnsan£~:d minors in

- medical liability cases, as: ‘thos¢ minors were speeiﬁcaily exempted fmm the siatute of ilmltatmns
» _'_'-__apghcab}e tG czther nnnors in WlS Stai sec 893 56 TN I S E N R _

The iegzsiatwe ﬁndmgs that accompamed sec. 839 56 at tfhe tune of s orlgma} enactment seem-

" applicable to the proposed. bill to give all minors the same statute of limitations: Spf:ciﬁcaily, the mterests'.' B
- of mentally ill, developmentaliy disabled and 1mpmsoned minors can be adequateﬁy and fully. protecicd '
_.hy adoptmg the samie time limits as a;}phes to adults, except in ‘the case of vety young developmentally S

i disabled or memally il chﬂdren Those young chﬂdren Who are mentaﬁy 111 deveiopmemaﬂy dzsabled or IR
SRS zmpnsaned wouid have untli age 10 to brmg a cia:{m : . _ S RETEAREEE

' '--:Whﬂe tht‘z magonty opmmn in Haferman decimed o rewrite the statutes or act in the piace of the

: .Legmslature toprovide a statute of limitations, it did not suggest that deveio;omenialiy disabled Imnors : L 2

- require a longer statute of limitations than other minors. Meanwhile, the dissent concluded that - S

S developmentaily élsabied mmors should have the same sﬁa’zute of iimatations as cther minors in sec L
' "-.'__.393545 : R RRI S

B :'AB 107 lisa }f:gxslatwe ﬁx that 3Ch18V€S the same resait that the dzssen‘{ in Haferman belicved was |

" . ‘reasonable. This solution will also eliminate a pcatennai equai protection problem between o

_ = ._'deveiopmentaﬁy disabled minors and’ other mmors m metkcai ilabzhty cases, because ail mmors are
e treate(i the same. We ask for your support . S o

SO 3'-Thank you for your time and con&derailon Please contact Mark Grapﬁ:mme (markg{wmsmed org or:
3 eremy Lewn {;erémglgaz;wmmed org) at (60 8) 442~3 80(} for further znformatwn

330 Bast Lakeside Street + PO Box 1109 + Madison, Wi 537011109 « wisconsinmedicalsociety.org = -

“Phorie 608.442.3800 « Toll Free 866.442.3800 o Fax 608442 3802 -






State Representative

Testimony on AB 1071 (LRB 4541)
Caps on Noneconomic Damages in Medical Malpractice

Senate Committee on Agriculture and Insurance — March 8™, 2006

Mr. Chair and méihbers: Thank -you for héai‘ing this proposal this morning.

One issue bneﬂy dzscussed durlng the course of this session’s Speaker’s Task Force on Medical
Malpractlce Reform was a 2005 decision of the Wisconsin Supreme Court regarding actions against
healthcare providers when the plaintiff is developmentally disabled and is under the age of 18 at the
time of the medical incident that is the basis of a lawsuit for malpractice. In the decision (Haferman
v 8t. Clare Healthcare Foundation Inc., 2005 WI 171) the court found that conflicts existed in the
law regarding statutes of imitations in such cases.

The effect of Haferman has been to introduce uncertainty on the issue of statutes of limitation in
cases where medical malpractice occurred AND the victim is under the age of 18 at the time of the
medical incident AND is impaired in the ability to file suit, either through developmental disability
or through lmpﬁsoment ‘This may be a-small populatlon of potenﬂal vmt;ms, but these people -
these children — deserve the clarity of law.

AB 1071 would establish that all persons under age 18 seeking to bring action for medical
malpractice must do so at whatever date of the followmg dates is latest:

® The person reaches age ten

®  Within three vears after the date of the inj ury (same as for all persons)

M Within one year after the injury was discovered or should have been discovered, but not more
than five years after the date of the act or omission that caused the injury (same as for ali
persons)

m Ifthe healthcare provider concealed from the person a prior act or omission that resulted in
the injury, action must be brought within one year from the date that the patient discovers the
concealment or should have discovered the concealment (same as for all persons)

B When a foreign object that has no therapeutic purpose has been left in a patient’s body, action
(if desired) must be brought within one year after the patient is aware or should have been
aware of the presence of the foreign body (same as for all persons)

As you know, AB 1071 passed the State Assembly last week on a final vote of 59-37 with 2 paired. |
hope the committee will recommend AB 1071 for passage. I'd be happy to take any questions.
Thank you.
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